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scale. Though not claiming completeness or finality for this program, 
the treaty expresses the conviction that even this beginning will confer 
lasting benefits on the wage-earners of the world. 

George Hermann Derry. 
Bryn Mawr College. 

Recent Important Articles from Scientific Journals. Criminal Re- 
sponsibility of Individual Offenders Against the Law of Nations. The 
chief weakness of international law is, as everyone knows, the lack of 
adequate sanctions. This weakness was abundantly demonstrated 
during the late war. In the effort to discover more effective means of 
enforcing observance of its commands and injunctions, many writers 
are now proposing the application of the criminal law to individual 
offenses against its rules. That is to say, it is proposed to try and 
punish specific offenses against the laws of war that are at the same time 
violations of the criminal law, whenever the offenders fall into the hands 
of the injured party. During the past two years a considerable amount 
of periodical literature has appeared in which the application of this 
remedy is advocated. Among the more important contributions of 
the kind may be mentioned an article by Professor Paul Pic of Lyons 
entitled Violations des Lois de la Guerre, les Sanctions N6cessaires, 
in 23 Revue Generate de Droit International Public (1916) ; an article by 
Professor Merignhac of Toulouse entitled Sanctions des Infractions au 
Droit des Gens Commises au Cours de la Guerre Europienne, (ibid., 1917); 
an article by L. D. entitled Des Sanctions d btablir pour la Repression 
des Crimes Commis par les Allemands en Violation du Droit des Gens et 
des Traites Internationaux (44 Clunet, 1917); an article by the late 
Professor Renault of Paris entitled De V Application du Droit Penal 
aux Faits de Guerre, in the Rev. Gen. de Droit Int. (Jan.-Aug., 1918), 
and an article by Professor Nast of Nancy entitled Les Sanctions 
P6nales de V Enlevement par les Allemands du Materiel Industriel en 
Territoires Frangais et Beiges OccupSs par lews Troupes (ibid., Jan- 
Feb., 1919). 

English and American writers also are not lacking who are advo- 
cating recourse to this expedient. See a paper by H. Bellot entitled 
"War Crimes, Their Prevention and Punishment," read before the 
Grotius Society of London and published in the second volume of its 
proceedings; an article by Professor T. S. Woolsey, entitled "Recon- 
struction and International Law," in the American Journal of Inter- 
national Law for April, 1919; and an article by C. H. Bartlett entitled 
"Liability for Official War Crimes," in 35 Law Quarterly Review. 
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These writers are all in agreement that it is within the legal right of 
a belligerent to try in his own courts individuals belonging to the armed 
forces of his adversary, as well as civil functionaries, for offenses com- 
mitted against his nationals when the acts are at the same time crimes 
according to the criminal or military codes, such as pillage, incen- 
diarism, rape, robbery, theft, violence and the like. The fact that 
such offenses are committed by soldiers during war make them none 
the less criminal acts. In fact, the military penal codes of most states 
provide for the punishment of such acts, and cases are not lacking in 
which particular German offenders who fell into the hands of the 
French authorities, during the late war were tried and punished. 

Many questions concerning the application of this principle, how- 
ever, have been raised. For example, shall such offenses be tried by 
the regular criminal courts or by the military tribunals? If the offense 
is committed in a part of the national territory which is at the time 
under the military occupation of the enemy or if it is committed in 
foreign territory (for example against a prisoner), may the courts of the 
belligerent state of which the injured national is a citizen take juris- 
diction? In countries holding to the territorial theory of jurisdiction 
the latter question raises serious difficulties. Another question is 
whether the offender may be tried in his absence in case he has not 
been apprehended. Most of the French jurists who have written on 
the subject answer the last question in the affirmative, but it is doubt- 
ful whether an English or American court would take jurisdiction in 
such a case. And in any case it is difficult to see what would be gained 
so long as the convicted offender remained outside the jurisdiction of 
the state in which he was tried. 

A more perplexing question still is whether the plea of superior com- 
mand should be admitted as a defense to the prosecution of a soldier 
charged with a crime committed by order of his commander. Some 
cases of this kind actually came before the military tribunals of France 
during the late war. To hold the individual soldier responsible would, 
it is argued by some, be destructive of military discipline; at the same 
time it would seem unjust to try and execute a young soldier who has 
been forced to commit a crime and for the refusal to do which he would 
be shot by his own commander. On the other hand, it is an axiom of 
English and American law that the plea of superior command is no 
defense for the commission of an illegal act. The French jurists 
generally hold that both the individual offender and the officer who 
gives the command should be held responsible, and in practice the 
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French military tribunals acted on this principle in the cases that 
came before them during the late war. The British manual of military 
law (arts. 336, 443), however, expressly declares that "members of the 
armed forces who commit violations of the recognized rules of warfare 
as are ordered by their commander cannot be punished by the enemy," 
although it adds that the officers or commanders responsible for such 
orders may, if they fall into the hands of the enemy, be punished. 
This rule is also found in the United States Rules of Land Warfare 
(art. 366). It is, however, hardly in accord with British authority 1 
and it is strongly criticized by Bellot in his paper referred to above. 
It was also attacked by Sir Frederick Smith, then attorney-general 
and now Lord Chancellor of England. Oppenheim, however, approves 
the rule of the British and American manuals. 2 

The liability of the chief of state to trial and punishment for starting 
an unjust war and for the acts of his military and naval commanders 
in violation of the laws of war has been the subject of various articles. 3 
These authors all affirm the principle of the responsibility of the 
former Emperor and his liability to trial, although several of them 
accompany it with reservations. 

Professor Nast in the article referred to above argues at length that 
the Germans who carried away the machinery and equipment of 
factories from the occupied regions of France and Belgium for use in 
their own industrial establishments may be tried by the Belgian and 
French courts for theft. When the allied forces occupied the Rhenish 
provinces after the signing of the armistice, they found a considerable 
amount of this machinery in the possession of certain German manu- 
facturers to whom it had been sold, and some of them were arrested 
and detained by the French military authorities. The German gov- 
ernment protested on the ground that the carrying away of the ma- 
chinery was not in violation of the laws of war, but was within the 

1 See Hall, International Law, 6th ed., p. 410; Holland, Law of War on Land, 
sues. 117-118; Phillipson, International Law and the Great War, p. 260. 

2 International Law, II, sec. 253. 

3 See among others Wright, "The Legal Liability of the Kaiser," this Review, 
Feb., 1919, pp. 120ff; Erickson, Law Notes, Jan., 1919, 184ff ; Clarke, "The Status 
of William Hohenzollern, Kaiser of Germany, Under International Law," 53 
American Law Review, 401ff ; Bartlett, "Liability for Official War Crimes," 35 Law 
Quarterly Review, 177ff ; and the report of Professors Larnaude and de Lapradelle 
entitled De la ResponsabiliU penale de I'Empereur Guillaume II d' Allemagne, 
distributed to the delegates of the Peace Conference and published in 46 Clunet, 
pp. 131ff, (1919). 
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legal right of a military occupant. Article 23g of the Hague Con- 
vention respecting the laws and customs of war on land allows an 
occupant to seize private property only when it is "imperatively 
demanded by the necessities of war." Article 46 forbids destruction or 
seizure of enemy private property, and article 47 forbids pillage. The 
German government maintained that in consequence of the Anglo- 
French blockade the vital interests of Germany, if not military necessity, 
required the seizure of the property in question and its use in the 
industries of the home country. 

M. Nast points out, however, that according to the language and 
spirit of the Hague Convention, private property can be appropriated 
by the enemy only when its seizure is necessary to the conduct of his 
military operations or the enforcement of his measures of occupation, 
and does not justify the wholesale spoliation of factories in occupied 
territory, and the transportation of their machinery and equipment to 
his own country for use in private home industries for general pur- 
poses. Such an act was, he argues, sheer theft and not seizure based 
on imperative military necessity, such as is contemplated by the 
Convention. Consequently those responsible for it, as well as those 
who participated in the removal and transportation of the machinery 
to Germany were justiciable by the French or Belgium criminal courts, 
and the offenders might even be tried in their absence. Those who 
purchased the machinery in German territory from those by whom it 
was transported from France or Belgium, however, could not be tried 
by the Belgium or French courts for receiving stolen property because, 
according to the Belgian and French criminal codes, offenses com- 
mitted by foreigners in foreign territory are not punishable in either 
Belgium or France unless the offense is one which is directed against 
the safety of the state. 

Regarding the merits of the general principle that an officer or a 
soldier who commits an act in violation of the laws of war, when the 
act is at the same time an offense against the criminal law, should be 
held individually responsible and punished by the criminal or military 
courts of the injured belligerent whenever he falls into the hands of the 
authorities, we can only express approval; and the Peace Conference 
in requiring Germany to deliver up for trial and punishment designated 
offenders set a new standard which it is to be hoped will be followed in 
future wars. Unfortunately, however, this expedient cannot be en- 
forced against offenders belonging to the armed forces of the victorious 
belligerent, and in the case of those surrendered by the defeated 



NOTES ON INTERNATIONAL AFFAIRS 141 

belligerent there is the danger that justice may not always be meted 
out under such circumstances. It has been proposed therefore by 
some authorities that such offenders should be tried by international 
tribunals or by courts composed of judges representing neutral coun- 
tries. But whatever the form or the procedure the desirability of 
bringing such offenders to the bar and of punishing the guilty is incon- 
testible. If it were always practicable and were followed more gener- 
ally, there would be fewer atrocities and violations of the law in the 
wars of the future. 

Reconstruction of International Law. It was to be expected also that 
the termination of the war would be followed by much discussion of 
the problem of the reconstruction of international law and the reorgani- 
zation of international relations. Dr. J. de Louter, professor of inter- 
national law in the University of Utrecht, in an article entitled La 
Crise du Droit International, published in the Revue Gi.ni.rale de Droit 
International Public for January-February, 1919, points out that the 
existing body of international law, although by no means destroyed 
as some have contended, and the old organization of international 
relations, have been shown to be adequate neither to prevent war nor 
to curb its violence when it has once been unchained. International 
law, he says, is now passing through a period of evolution analogous to 
a pathological crisis, and its foundations and content must be reformed. 
The view must be adopted that war is not a product of law, but an 
attack upon law; and while the right of war as such cannot be abol- 
ished, the procedure of conducting it may be more effectively regulated; 
and he raises the question whether the benefit of the rules should not 
be limited to powers which are defenders of the law and refused to 
those who are aggressors, on the theory that the latter are violators of 
the law and should not be permitted to invoke its provisions. In this 
connection, he suggests that the customary division of international 
law into the law of peace and the law of war is superannuated and ill- 
founded. Peace and not war is now the normal condition of society, 
and a division of the law of nations analogous to the divisions of 
municipal law should take the place of the old division. 

The conceptions of law and war are mutually exclusive; a law of war 
is an artificial and contradictory conception and the international law 
of the future should be based on the idea of the evolution and per- 
fection of the law of peace rather than of war. The new international 
law must, he thinks, continue to recognize the sovereignty of states. 
The view advocated by some authorities that the existing sovereignty 
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of states must be replaced by an authority above them; that legislative, 
executive and judicial organs together with an international police 
force should be set over states, Dr. de Louter emphatically rejects. 
National sovereignty, he argues, is not an obstacle but an indispensable 
instrument in the progress of international law. The establishment of 
a super-state and the absorption by it of the existing states would mean 
the destruction of international law. The difficulty, he thinks, is not 
in the sovereignty of states, but rather in the false conception of what 
constitutes sovereignty and in the abuse of it. Sovereignty is the 
supreme power of the state over all persons and things within its 
jurisdiction ; it is not the power of a state to determine its own standards 
of international conduct and to pursue policies that are subversive of 
its rights and interests of other states. It is therefore no surrender of 
sovereignty for a state to agree to arbitrate its controversies with 
other states, or submit them to a board of conciliation or to an inter- 
national court. 

Regarding the content and scope of the new international law Dr. 
de Louter very properly remarks that it must not be limited to general 
rules of conduct, but must embrace the larger domain of international 
commerce, communication, finance, instruments of exchange, public 
health and the like. This will involve no innovation in principle since, 
as an examination of recent treaties will show, these matters are 
already dealt with to a large extent in individual conventions. 

Among the bases on which the international law of the future 
should be founded are justice, that is to say, the maintenance of a 
juridical order among independent states; respect for the principle of 
nationality; nonrecognition of the right of conquest or cession without 
the express consent of the inhabitants of the territory affected; liberty 
of commerce (trade must be internationalized and protective tariffs 
and other trade restrictions ought to be abolished); freedom of the 
seas (which was destroyed during the late war by unlawful blockades, 
institution of war zones, the extension of the doctrine of contraband 
and the like) ; and the abolition of secret treaties. 

Finally, some form of sanction for international law must be found 
and guaranties more solid and effective must be provided; though 
he does not tell us what they shall be or how they may be enforced. 

The necessity of a new and reformed body of international law is 
dwelt upon by Professor T. S. Woolsey in an article entitled "Recon- 
struction and International Law" in the American Journal of Inter- 
national Law for April, 1919. This need, he points out, will be impera- 
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tive in case an international court should be created as a part of the 
general scheme of international reorganization. The new law should, 
so far as possible, be embodied in a code which may be expected to grow 
and develop through application and interpretation by the international 
tribunal. 

J. W. Garner. 
University of Illinois. 



